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Name & Address of the Appellant & Respondent

M/s. AGC Network Ltd

aht{ anf zu arft an4 aria rqra mar & at aszmer ,fa zuenferf fra
aag ng er 3rfearl at 3r@a zn gnteru cm4a wgda rar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the ·appropriate authority in the following way :

anrdal al gr?trvr rd :
Revision application to Governmenfof India:
(@)'aha qlaa pca 3rf@fr, 41994 #t en zi«fa 4 au; ng ms#i # a i
~ 'efRf clTT u-err a rm qga siaf g+teru 34a 'ara #fa,q T4I,
fcrm +iana, ura ft, at9t +if , a tu a, vi +f, { f@eat : 110001 cITT

t Gr afg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ·~ "ffJcYf c#l' gtR amad a at rR "cbl\/\!Sll'i 'ff fcRTt ~0'51411'< <IT ~ cbl\/\!Sll'i
±j a fa#ft suer a aR osrir m ra ; rf i, a fan4t ugrur zn suer ?i
'q'ffi cT6 fcRTt cbl-<-&l'i ~ <IT fcRTt ~0 '51411'< ~ 'ID "ffJcYf c#l'~~~~'ID I

(g) aa aa fa@tz zaqr Raffaa u a m # fa4fut sq2hi zgef-.
a ma u 54Tar gyca a fez # 'lf'@ it sna a are faR wi; m~it f.'mill@··•···..>.
t° I f ,: · ·,, :::-.

. .. . \ ., \

(b) In case of rebate of duty of excise on goods exported to any country or{t~.rritory outs;;1dei ~ \
India of on excisable material used in the manufacture of the goods which are e%p~rted to.an~t,:. ,;-. /
country or territory outside India. \ ':· .·\,___ :_,,_:, /co

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or jn storage whether in a factory or in a warehouse.
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(Tf) ~ ~ cpf :f@Fl fcp-q ~~ cB" ~ (~ <TT ~ c!TT) ITT@ fcm:rT TTm t

l=fTB ID I ~
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

'cl" GW111 ,:kCJl~'i cB1" '3c'41~'"1 ~ cB" :f@Fl cB" ~~~~~cB1" ~ ~ 3TR
~ 3lmT ~ ~ 'cTRT ~ ~ cB" :1,a1Rlcb 3WJ'Rl, ~ cB".m -errw c!1" ~ ~ m
6fl?; if fa«a sf@frm (i.2) 199s 'cTRT 109 arr Rgaa fh; rg st 1

(d) · Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finan~e (No.2) Act,

1998.

(1) ~~ '3c'4IG.-f ~ (~) PillflltjC'll, 2001 cfi A<-Fr 9 cfi mer f21Pif4cc: ™ ~
zg- # a ,fii a, )fa am?gr # uf smr ha feats ah mm ft per-or&gr vi
ar9ta am#g #6t at-at ufii mer Ga 3ma far urn af; I \Nlcfi "flT~ ~ ~- cB"T
j{,<-1.l~~~ cB" ~ tfffl 35-~ if Rmffif i:ffl- cB"~ cB" ~ cfi "flT~ tl3TR-6 ~ cBT >fRf
ft et#ta

The above application shall be made in duplicate in Form_ No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under -Q_. _
Major Head of Account.
(2) Rf@Ga 3m4ea a vrr Ggf via vs v Gara q?1 u m at q?1 200 /-
#l q7rat lt srg 3jh ui icaa ga cars vnrar st it 1ooo/- cBT i:#rx,~ cBT
;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

tar z[ca, #tu 8qrzca y ara 3r4l#hr =mzmf@avw #fa r$ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) ah1 qr«i zrcr arf@)fz1, 1944 cBT tfffl 35- uo"#r/35-~ cfi~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfd~ftia 9R'B8iG 2 (1) cp if ~KirlZ ~ cfi 3™ cBT 3rfta, 3flat # mh i #l
grca, tu sir«a zcen vi ara srl#hr mnf@au (free) st uf?a2 4fer,
3H5f!Glci!IG if 3ii-2o, rq #ea Raza anus, aut Tr, 3ll3l-1Glci!IG-380016. ·V

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab4ta Tr«a zycen (sr4ta) Para8, 2001 cBT tfffl 6 cfi mer ™ ~.-q--3 if Rmmr
ft; 3r4ar 3141)1 -mtmf@radf #l +{ aft # fas 3r4la fa; T; r?gr #t "'cfR >Imm~ .
ui sq zrcn t it, ans t l=ftrr sit amrn ·Tnr fr T; 5 cY1roT m~ cB11 t crITT
Tg 1ooo/- #h au4t etfl ui sur zrc #it ir, snu #t l=ftrr 3m ~ Tfm ~
~ 5 cYlrof m 50 Gala aa st at q, 5ooo /- i:#rx, ~ m1fr I \Jl6T ~ ~ cBT l=ftrr,
ans at l=ftrr 3it arr ·Tzar if1 U; 5o cY1roT qt Ga vznr k azi T; 1000o /- i:#rx,
~ m1fl" I cBT i:#rx, xil31llcb xfulx-clx cfi ff@a a yrs a i x=fzjtf cBT \Jfm I ?:16
WR i3x-f x-Q:fA cfi fc)5-tfr '.-fTm xw:r\il Pleb af-51' cfi ~ cBT mx:m cB"T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- ·
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of ci.. brcrnch~of anyco

/ ,· .,,;;,
%.

\·,_ ·c;:....,
ts '

).i: ~ i
, __::·,~1/

./ .::;1/'..£/
\



nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of th_e Tr,ibunal is situated

(3) z,fa z am i a{ a sn?git antmar a & it u@ts pa sitar fay# ar gar s9laan fsu um afeg s au ha zg sf f frat udl f a aa fu zqenferf sf8z
~cpf~~ m~ 'fficITT cpf ~~ fclRlT \iTicIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in ·the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is fille,d to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllllcill ~ ~ 1970 ?:T~~ ctJ-~-1'cB" 3Wffi~~~
~ ·3ITTf0 m ~ ~ ?:T~~ Plorll.=t ~ am?r # a q@ta pl va uf u
6.6.5o ha at ,la1ru zca feaz WIT m.=tT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(.5) ~ 3m~ l=ll1iciT cpl" Rial a aa Pu#i al ail ft ezu ala[fa fzr \Jllm t
. m,- #tar zcn, aha qr<a zca vi @tauan91Rt4 mnfaw (a,ffaf@) fr, 1982 -ij

~ t I
Attention in invited to the rules covering these and other related matter. contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) 4rm ran, h.4a 3eua area vi f\cllc:IH 314@144r ,if@rawT (gf4a) h ff 3r@iih aacii #i
h.tr5=uz area 3f@I, &&yyarr 39 h3iaif f4tr(in-2) 3rf@4fez1#2cry(28 #
iznr 29) fecria: c.a.2o8yst fear#r 3f@)fer#, 8&&y ftnu3 h3iaira para at ±ftr[&
ae,a ffr RRw qa-framar 31far , arrafzerr h 3iaurasr& olTcf mc>fr
3r4fa 2zrfrzrails«qia 3f@raazt

. fy,c;-~4~~ "IJci f\cllcli{ tji"~" a:JT(Jf fcnQ" CTfl:r~"<Jr~ ~rrr;m>r ~
(i) mu 11 tr m~~ '{cO<Ff

(ii) art srm # #t u{ aa «fr
(iii) a rm ferrata4l h fera h giavia 2zr {a

0 -+ 3milara zrz fn seanrhman fain («i. 2) 3rf@)f71#, 2014 'fy; 3rrwr qa fans#3rd4tr uf@rnrt 'fy;

par far7airPrwer 3ffvi 3r@a rapa&i&tat1
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 3!:iF of the Central Excise Act, 1944 which is also made applicable to Service Tax
under. section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Unger Central Excise and Service Tax, "Duty demanded'.;,,.shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, ?014.

(6)(i) zran2r ahuf3r4 if@raur ahsagi grca 37rar area zaau faff atanfa
h 1o4rareru 3thrihaavefarfa itaaavsh 10% p1arruRt srwadI z&,/ · ----- ,,,._❖ '\

(6)(i) · In view of above, an appeal against this order shall lie before ,the Tribunal~.\:\
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, o__ r'~v~ 1

!
penalty, where penalty alone 1s m dispute." \~\ ', · ·. ///\ . , . ·- ,, . . •' '.tro
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ORDER-IN-APPEAL

3them;

b) That the Rule 14 provided for recovery of interest where the cenvat

credit has been taken or utilized wrongly but the word "or" has been

substituted with the expression "and" by virtue of Notification No.

18/2012-CE(NT) dtd. 17.03.2012 with effect from 01.04.2012 and

therefore interest could be recovered from an assessee only where

cenvat credit had been taken and utilized. In the instant case, cenvat

credit was not utilized but was only taken so no interest is recoverable

as held in the case of Maruti Udyog Ltd. reported in 2007(214) ELT
173 (P&H);

c) That interest is a compensatory measure and hence interest could be

charged and recovered only when it was utilized as held_jn the case of
/ .-\ ,'··,..

/:·' . <\. ~~:~,
« \,- pa
« • - {= 'j·-· 7.',
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M/s AGC Network Ltd., E-1/1, Electronic Estate, Sector-25,

Gandhinagar (henceforth, "appellants") have filed the appeal against the

Order-in-Original No. 21/D/GNR/NK/2017-18 dated 28.02.2018 (henceforth,

"impugned order") passed by the Asstt. Commissioner of C.Excise, Division

Gandhinagar, Ahmedabad-III (henceforth, "adjudicating authority").

2. Briefly stated, the facts of the case are that a show cause notice dtd.

13.01.2017, based on departmental audit was issued to the appellant on for

recovery of wrongly availed Cenvat credit of Rs. 21,48,053/- by invoking

extended time availed by the appellants during the period 2014-15 and

2015-16. Out of this amount, credit of Rs. 1,32,421/- was taken excess

through oversight and credit of Rs. 20,15,590/- was taken on ineligible·

invoices as they were in the name of appellants' branch offices which were

not registered. The appellants paid the amount of Rs. 1,32,421/- with

interest and paid the amount of Rs. 20,15,590/- on being pointed out ut O
did not pay the interest thereon. The adjudicating authority, vide the

impugned order, disallowed the Cenvat credit and ordered appropriation of

the amount paid by the appellants along with interest. Penalty amounting to

Rs. 21,48,053/- was also imposed under Rule 15 of the Cenvat Credit Rules,

2004 read with Section 11A4C of the Central Excise Act, 1994.

3. Being aggrieved by the impugned order, the appellants have filed this

appeal on the following grounds:

a) That the excess availment of credit was voluntarily paid by them and

such excess availed credit had 'never been utilized by them and

therefore the amount of interest paid by them should be refunded to
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Bill Forge Pvt. Ltd.,- 2012 (26) $TR-204 (Kar.) and Pearl Insulation

Ltd. - 2012 (281) ELT-192 (Kar.);

d) That they had balance in their cenvat credit account so no malafide

intention can be attributed to them. They are maintaining all the

records are being maintained at the premises where manufacturing

activity is taking place and the branch offices have no separate

accounting system and accounts of the branch form part of the head

office accounts; .

e) That the receipt of the input and their utilization for providing output

service is not disputed so credit should not be denied. They rely on the

case Laws of Manipal Advertising Services Pvt. Ltd. vs. CCE, Mangalore

- 2010 (19) STR-506.(Tri.Bang), Rajasthan Diesel Sales & Services vs.

CCE-Jaipur-II - 2014 (36) STR-832 (Tri.Del.); Mahindra & Mahindra

Ltd. vs. CCE, Nagpur - 2015 (38) STR-830 (Tri.Mum.) and Ketan

Motors Ltd. vs. CCE, Nagpur - 2015 (39) $TR-858 (Tri. Mum.)

f) That the issue of availment of credit on the basis of invoices issued in

the name of the branch offices which were not registered is no more

res-integra as held. in the case laws of Adbur Pvt. Ltd. vs. CCE, Delhi

Reported in 2017 (5) GSTL-334 (Tri-Del.), Manipal Advertising

Services. Pvt. Ltd. vs. CCE, Mangalore - 2010 (19) $TR-506 (Tri.Bang);

General Electric International INC vs. CCE, Delhi - 2009 (13) STR-565

(Tri.Del.), EXL Service Com India Pvt. Ltd. vs. CCE & Cus., Noida 

2016 (43) STR-294 (Ti.AII.) and Mahindra & Mahindra Ltd. vs. CCE,

Nagpur - 2015 (38) $TR-830 (Tri.Mum.);

O g) That the charge of suppression of facts is not correct as they had

shown the details of cenvat credit availed in their ST-3 returns.

h) That it is. wrong to confirm demand under rule 9 (1) of the CCR as it

only stipulates the documents on the basis of which credit can be

availed by the assessee and since in the instant case, credit is availed

on the basis of manufacturer/service provider invoices showing duty

payment, there is no contravention of Rule 9;

i)'That they were under a bonafide impression that they were not duty

bound to disclose the information about availment of credit on invoices

addressed to branches. The Hon'ble Supreme Court in the case of

Padmini Products and Chemphar Drugs & Liniments reported in 1989
. .

(43) ELT-195 (SC) and 1989 (40) ELT-276 (SC) respectively.They.also>relied upon case laws of Continental Foundation Jt. Vepfture--vs-/--CGE,

Chandigarh reported in 2007 (216) LT-177 (sc) and,/s 1airakas
Industries Ltd. reported in 2002 (146) ELT-481 (SC). \;,~~/i/

• +·.. ".-+
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4. The personal hearing in the case was held on 15.06.2018 in which ,

Smt. Shilpa P. Dave, Advocate appeared on behalf of the appellants. She

reiterated the grounds of appeal. She submitted that huge balance was lying

in their accounts and the credit was availed on invoices which were in the

name of branch offices. She cited the case law of Adbur (supre).

5. I have carefully perused the documents pertaining to the case and

submitted by the appellants along with the appeal. I have considered the

arguments made by the appellants in their appeal memorandum as well as

oral submissions and· additional written submissions submitted during
personal hearing.

6. The issues to be decided are of availment of excess cenvat credit and

of admissibility of Cenvat credit on invoices which contained names of

different person and not of the appellants.

7. First of all, I take up the issue of availment of excess cenvat credit of

Rs. 1,32,463/- which has been voluntarily paid by the appellants with

interest. From the case records, it is found that the excess credit was taken O·
in the month of January, 2015. The adjudicating authority has confirmed the

recovery of interest in view of the provisions of Rule 14 (2) of the CCR which

were incorporated vide Notification No. 06/2015-CE (NT), DT. 01/03/2015

which provided the sequence of availment and utilization of cenvat credit.

These changes were effected from 01.03.2015 whereas the credit was

availed in January, 2015. So these provisions will not be applicable in the

instant case and the confirmation of recovery of interest is not tenable.

There are plethora of case laws in which it has been held that when cenvat

credit availed wrongly is reversed without utilization of the same, no interest

liability arises. I also hold accordingly.

8. I further find that in the para 9.3 of the impugned order, the

adjudicating authority has quoted Rule 14 (1) (ii) of the CCR and I quote the

relevant part of the same as under:

"(1) (ii) Where the CENVAT credit has been taken and utilized

wrongly or has been erroneously refunded, the same shall be recovered

along with interest from the ...." (emphasis supplied)

And the adjudicating authority has gone. on to rely on the Rule 14 (2)

of the CCR which proposes that for the purpose of sub-rule (1), all credits

taken during a month shall be deemed to have been taken on the last day of

the month and the utilization thereof shall be deemed to have occurred in

the following manner i.e. first the opening balance of the month has been

utilized, then the credit admissible in terms of these-rules taken during the
,.,· ·. ·, ' .. ' > "
.. (2..

month has been utilized and a~er that the c~-fd__ i?niml~)t;)~le in terms of

• i- e
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these rules taken during the month has been utilized. The adjudicating
authority has gone on to conclude in para 9.5 that due to the provisions of
sequence of utilization of cenvat credit, the interest is recoverable. On

perusal of the para 9.5, I find that the adjudicating authority has not given
any findings regarding opening balance, availment of cenvat credit and
month wise utilization. He has merely reproduced the statutory provisions
and has reached on conclusion. Without giving any findings based on facts
and evidences, it is not allowable to fasten any liability on the appellants. I
therefore set aside the impugned order regarding confirmation of recovery of
interest on the excess credit taken.

8. Now I take up the issue of availment of cenvat credit on the invoices
which were in the name of their branches. I find that the cenvat credit has

been denied on this sole ground. From the case records I find that there is.
no dispute that the input services have been utilized by the appellants in

providing their output services and they have paid the value of the input
services along with applicable service tax to the input service provider. I

accordingly find. that the availment of cenvat credit on basis of invoices
which were in the name of the appellants' branches is a procedural mistake

· and therefore substantial benefit cannot be denied. I also find support from·

the case law of Adbur Pvt. Ltd. vs. CCE, Delhi Reported in 2017 (5) GSTL-
334 (Tri-Del.) and I quote the relevant part of the order:

"9. Regarding denial of Cenvat credit on the ground that the
invoices were addressed to unregistered premises of the
appellant, we note that there is no dispute regarding eligibility of
input service foravailability of credit to the appellant. The denial
of credit is only with reference to address in the document. We
find in various decisions, this Tribunal held that the credit cannot
be denied on this reason ... "

I also find support from the case· 1aw of Manipal Advertising Services
Pvt. Ltd. Vs. C.C.E., Mangalore cited at 2010 (19) S.T.R. 506 (Tri. - Bang.). I
therefore allow the appeal and set aside the impugned order.

In view of the above, I find that no other reason for denial of cenvat
credit has been alleged against the appellants and there is no dispute that
the appellants are eligible for availing cenvat credit in all other respects.

There is no dispute that the branches are of the appellants and. there is
centralized accounting for all branches and the services are utilized in

. providing OutPut services, Tribunals and higher foru,,:h·~J;_~~tently
held that procedural lapses should be used to deprive the ass€$%$s of
substantial benefits. I accordingly hold that the appeflaits are enfifep for.f.

·~._ ·::.' ·~,, .r
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cenvat credit which they availed on the invoices which were in the names of .. ·
-.#

their branches. I therefore allow the appeal and set aside the impugned
order.

9. f@aaaf arr af ft { zf at Rqzrd )saa aTi # arr qta ah t fan

The appeal filed by the appellant stands disposed of in above terms
with consequential relief.

«ant[@a
~fj'I'"--
(~~t1TP-f)
ref7era (srftca),
ktaa,zarara
By R.P.A.D.
To,
M/s AGC Network Ltd.,
E-1/1, Electronic Estate,
Sector-25,
Gandhinagar

·O
}l\~l -------_3) '

(3mar gi4)
#lzra rga (rf@ea)
z7Ila
f4ti#:.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Gandhinagar.
3. The Addi Comm'r, Central Tax (System), Gandhinagar, Ahmedabad-III
4. The Astt./Dy. Commissioner, Central Tax, Gandhinagar, Ahmedabad-III.
5. Guard File.


